
 

 
 
To: Judges Aulgur, Hersey, Vatterott, and Kamp and Laura 
 
We had received an inquiry about the latest Attorney General's opinion on 
municipal divisions assessing the sheriff's retirement fund and prepared 
the attached statement on the topic.   For your information, we will be 
including this narrative in the next traffic disposition statistics 
letter/e-mail that will be sent to every municipal clerk and judge prior to 
the end of the month - that is an easy way for us to get the information to 
all municipal divisions without a separate mailing.  However I thought your 
organizations  may want to discuss the value of distributing to your 
membership or posting on your website as well.   If you receive information 
from your membership that would be of value to us, please let us know. 
 
Regarding the recent Attorney General opinion on municipal division 
assessment of the sheriff's retirement fee, in brief, our answer is that 
neither the statute nor the case law in question have changed in this 
regard since the time our current guidance to courts was originally put in 
place, therefore our guidance will not change.  The Attorney General 
opinion discussed below may not concur with our guidance, but neither does 
it have the force and effect of law.  Until the law, either by case law or 
statute, is changed, our guidance will remain in place and we will not 
recommend to courts that the Sheriff's Retirement Fund be assessed on 
municipal division cases. 
 
As you know, on March 21, 2011, the Attorney General's Office issued 
revised opinion number 8 - 2010 regarding the assessment of the Sheriff's 
Retirement Fund on municipal division cases.   Although some of the 
reasoning has been revised, the opinion reaches the same result as the 
original opinion, that the surcharge should be assessed in municipal 
division cases.  However, the opinion  itself says that the question is a 
very close one. 
 
 
 
The Attorney General  was asked to interpret section 57.955 RSMo as to 
whether the $3 sheriff's surcharge that is assessed in criminal cases 
should be assessed in municipal ordinance cases. 
 
It is our belief that the AG Opinion is contrary to how the courts have 
interpreted that statute throughout the years.  OSCA's guidance to courts 
on cost assessment has been to strictly construe costs, based on case law 
which states that costs are to be strictly construed. 
 
We have attached several of those cases that address the assessment of 
court costs.  These cases indicate that costs are  of statutory origin and 
shall be strictly construed.  Cramer v, Smith established the long standing 
premise that  "at common law costs as such in a criminal case were unknown. 
As a consequence it is the rule as well in criminal as in civil cases that 



the recovery and allowance of costs rests entirely on statutory provisions 
-- that no right to or liability for costs exists in the absence of 
statutory authorization.  Such statutes are penal in their nature, and are 
to be strictly construed." [20 C. J. S. p. 677.] 
 
It is interesting to note that in Webster Groves v. Erickson, the court 
goes on to say "ordinance provisions imposing penalties are to be strictly 
construed against the prosecuting authority and are not to be extended by 
implication." Levin v. Carpenter, 332 S.W.2d 862, 865 (Mo. 1960). 
 
 
(See attached file: 1980_Mo__LEXIS_316.doc)(See attached file: 
168_S_W_2d_1039__1040.doc)(See attached file: 
It_is_the_rule_as_well_in_cr.doc)(See attached file: 758_sw2d_500.doc) 
 
 
We have also attached Kansas City v. Bott which discusses the nature or 
ordinance violations. 
 
 
 
In addition, if you look as Chapter 488 as a whole, you will see how costs 
have been specifically addressed. 
 
Clerk fee; 488.012.3 ) Prior to adjustment by the supreme court, the 
following fees, costs and charges shall be collected; 
(6) Twelve dollars for municipal court costs, 
 
CVC surcharge: 488.5339 
A surcharge of seven dollars and fifty cents shall be assessed pursuant to 
section 595.045, RSMo, as costs in each court proceeding filed in any court 
in the state in all criminal cases including violations of any county 
ordinance or any violation of criminal or traffic laws of the state, 
including an infraction and violation of a municipal ordinance; except that 
no such fee shall be collected in any  proceeding in any court when the 
proceeding or the defendant has been dismissed by the court....... 
 
POST: 488.5336 
A surcharge in the amount of one dollar shall be assessed as provided in 
this section, and shall be collected and disbursed as provided in sections 
488.010 to 488.020.  This section is for criminal cases involving 
violations of any county ordinance or a violation of any criminal or 
traffic laws of the state, including infractions, or violations of 
municipal ordinances. 
 
Court Automation 488.056 and 488.027 
In addition to all other court costs provided by law, in all civil cases 
filed in the circuit courts of this state and in all criminal cases 
including violations of any municipal or county ordinance heard by an 
associate circuit judge or any violation of criminal or traffic laws of 
this state, including an infraction, a fee in an amount determined pursuant 
to sections 488.015 to 488.020 shall be assessed as costs, except that, no 



such fee shall be collected in any proceeding involving a violation of an 
ordinance or state law when a criminal proceeding or defendant has been 
dismissed by the court or when costs are waived or are to be paid by the 
state, county or municipality. 
 
Law Enforcement Training 488.5336 
     1.  A surcharge of two dollars may be assessed as costs in each 
criminal case involving violations of any county ordinance or a violation 
of any criminal or traffic laws of the state, including infractions, or 
violations of municipal ordinances, provided that no such fee shall be 
collected in any proceeding in any court when the proceeding or defendant 
has been dismissed by the court or when costs are to be paid by the state, 
county or municipality.  For violations of the general criminal laws of the 
state or county ordinances, no such surcharge shall be collected unless it 
is authorized by the county government where the violation occurred.  For 
violations of municipal ordinances, no such surcharge shall be collected 
unless it is authorized by the municipal government where the violation 
occurred.  If imposed by a municipality, such surcharges shall be collected 
by the clerk of the municipal court responsible for collecting court costs 
and fines and shall be transmitted monthly to the treasurer of the 
municipality where the violation occurred in cases of violations of 
municipal ordinances.  If imposed by a county, such surcharges shall be 
collected and disbursed as provided in sections 488.010 to 488.020.  Such 
surcharges shall be payable to the treasurer of the county where the 
violation occurred in the case of violations of the general criminal laws 
of the state or county ordinances.  Without regard to whether the 
aforementioned surcharge is assessed, a surcharge in the amount of one 
dollar shall be assessed as provided in this section, and shall be 
collected and disbursed as provided in sections 488.010 to 488.020 and 
payable to the state treasury to the credit of the peace officer standards 
and training commission fund created in section 590.178, RSMo.  Such 
surcharges shall be in addition to the court costs and fees and limits on 
such court costs and fees established by section 66.110, RSMo, and section 
479.260, RSMo. 
 
The Sheriff's Retirement Surcharge does not contain that language. 
 
Without changes to the statutory language to clarify the issue, OSCA 
remains with its original recommendation that costs are strictly construed. 
OSCA's recommendations for assessment of costs is based on costs and fees 
that are clearly provided in the legislation.  Therefore, there will be no 
change in the Municipal Costs Card as published by OSCA until legislation 
is passed clarifying the application of the Sheriff's Retirement Fund to 
municipal division cases. 
 
(See attached file: 2010 Municipal Costs Card.pdf) 
Nancy Griggs 
Division Director, Court Services 
Office of State Courts Administrator 
P.O. Box 104480, Jefferson City, MO 65110 
(573) 526-8801    Fax: (573) 522-5961 
Nancy.Griggs@courts.mo.gov 



MUNICIPAL COURT COSTS 
Effective 08-28-10 

DESCRIPTION OF COST CITATION 
RSMo/COR 

COURT 
CLERK 

HANDBOOK

AMOUNT 
OF COST 

DISBURSE TO 
STATE/COUNTY/
MUNICIPALITY 

STANDARD MUNICIPAL COSTS     

Clerk fee - Case filed in Municipal Division COR 21.01(a)(5) 4.2 $ 15.00/ $ 12.00 $12 Dept. of Revenue/$3 County 
$12 Municipality 

Crime Victims’ Compensation Fund surcharge 488.5339.1 & 595.045.6 4.2 $   7.50 $7.13 Dept. of Rev/$0.37 City  

Peace Officer Standards and Training (POST) Commission surcharge - State 488.5336.1 4.2 $   1.00 Treas. St. of MO-POST Fund 

Standard Costs for Municipal cases   $ 23.50/ $ 20.50  

OTHER MUNICIPAL COSTS     
Bad Check fee 570.120.6 4.2 Reasonable service charge Municipality 
Board Bill - Taxed as cost to the defendant  221.070 4.2 Set by the court Municipality 
Board Bill Medical Costs-DFT 221.070 4.2 Actual costs Municipality 
Clerk fee - Application for a Trial de Novo from Municipal Division COR 21.01(a)(5) 4.2 $ 30.00 Associate Court 
Copy fees - Judicial Records COR 21.01(a)(22)  4.2 Reasonable fee per local court 

rule Municipality 
Court fee - St. Louis City municipal ordinance violations 488.2210 4.2 Up to $ 20.00 St. Louis City 
Court Information and Records Management fee - KC and Springfield municipal ordinance violations 488.2220 4.2 Up to $  5.00 City 

Courthouse Operation surcharge - Greene, Cass & Jefferson Counties, if authorized by municipality 488.2275.1 4.2 $ 10.00 County 

Courthouse Restoration fee - St. Louis City municipal ordinance violations 488.2215 4.2 Up to $  5.00 St. Louis City 

Domestic Violence Shelter surcharge - if authorized by governing body 488.607 4.2 $   2.00 Municipality 
Inmate Security Fund surcharge - if authorized by governing body 488.5026 4.2 $   2.00 Municipality 
Law Enforcement Arrest costs:   Local 488.5334 4.2 Amount approved by 

Court 
Municipality 

Law Enforcement Training Fund surcharge - if authorized by municipality 488.5336.1 4.2 $   2.00 Municipality 
Non-Negotiable Payment Fee - Payment other than by cash or negotiable instrument, unless prohibited 

by local court rule COR 21.01(a)(21) 4.2 $  4.00 Municipality 

Overpayment  488.014 4.2 Up to $  5.00 County** 

Postage COR 21.01(a)(22) 4.2 Reasonable fee per 
local court rule Municipality  

Probation Fee 549.525 (KC), 559.607 4.2 varies City or Contractor 
Public Records Copy fee - Administrative Records 610.026.1(1) 4.2 Max. $0.10/page plus 

clerk time as  
 established by governing 

body 

Municipality 

Time Payment fee 488.5025 4.2 $ 25.00 
TPF Treasurer $10/  
DOR-CAF $8/  
DOR-GR $7 

Witness Per Diem - In State 
* Mileage 

491.280.1 
33.095 

 
4.2 

$ 25.00/day 
$0.37/mile 

state rate for FY’11 
Witness 

Witness Per Diem - Out of State 
Mileage 

488.035 
 

4.2 $ 15.00/day 
$0.10/mile Witness 

** According to original legislation passed, overpayments are to be disbursed to the “county for the operation of the circuit court.”   
 

Please Note: Refer to the Missouri Revised Statutes and the Missouri Municipal Clerk’s Manual for further cost details.                                                  * Indicates change from prior year. 
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City of Kansas City, Missouri, Plaintiff-Appellant, v. Joseph B. Bott, Defen-
dant-Respondent 

 
No. 58455 

 
Supreme Court of Missouri 

 
509 S.W.2d 42; 1974 Mo. LEXIS 755 

 
 

May 13, 1974  
 
PRIOR HISTORY:     [**1]   From the Circuit Court 
of Jackson County 

Criminal Appeal From Municipal Court Convic-
tion-Careless Driving 

Judge Keith P. Bondurant  
 
DISPOSITION:    Affirmed  
 
 
JUDGES: En Banc.  Henley, J.   
 
OPINION BY: HENLEY  
 
OPINION 

 [*43]  The respondent, Joseph B. Bott (hereinafter 
the defendant), was charged by information filed in the 
municipal court of the city of Kansas City (hereinafter 
the city), with careless driving in violation of a municipal 
ordinance. 1 He was tried in that court without a jury, 
found not guilty, and ordered discharged.  The city ap-
pealed from that judgment to the circuit court of Jackson 
county.  On motion of defendant, the city's appeal was 
dismissed for the reason that to try him again would be to 
twice put him in jeopardy for the same offense in viola-
tion of the double jeopardy clause of the federal and state 
constitutions.  The city appealed from that judgment to 
the Missouri Court of Appeals, Kansas City district. 
 

1   The ordinance, § 34.112(a) (b), Revised Or-
dinances of Kansas City, is, in pertinent part, as 
follows: "(a) Violations.  Any person who drives 
any vehicle . . . upon a street carelessly and 
heedlessly, in disregard of the rights or safety of 
others; or without due caution and circumspec-

tion; or at a speed and in a manner so as to en-
danger any person or property, shall be guilty of 
careless driving. (b) Penalties.  Every person 
who is convicted of careless driving shall be pu-
nished by imprisonment in the [Municipal Farm] 
for a period of not less than three (3) days nor 
more than ninety (90) days, or by a fine of not 
less than fifteen dollars ($15.00) nor more than 
five hundred dollars ($500.00), or by both such 
fine and imprisonment . . .." 

 [**2]  That court determined that it did not have 
appellate jurisdiction, because the case involves con-
struction of the constitution of the United States or of 
this state 2 and ordered it transferred to this court. 3 
 

2   Mo. Const. Art. V, § 3, V.A.M.S. 
3   Mo. Const. Art. V, § 11, V.A.M.S. 

As indicated, the basic issue presented is whether on 
appeal by the city from a judgment of acquittal of a de-
fendant of violation of a municipal ordinance a trial de 
novo required in circuit court subjects a defendant to 
being twice put in jeopardy within the meaning and 
therefore in violation of the double jeopardy clause of the 
Fifth Amendment, U.S. Constitution, 4 or the double 
jeopardy clause of the Missouri constitution. 5 
 

4   The double jeopardy clause of the Fifth 
Amendment is: "* * * nor shall any person be 
subject for the same offense to be twice put in 
jeopardy of life or limb * * *." 
5   The double jeopardy clause of Mo. Const. 
Art. I, § 19, is: "* * * nor shall any person be put 
again in jeopardy of life or liberty for the same 
offense, after being once acquitted by a jury * * 
*." 
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 [**3]   [*44]  The Charter of Kansas City, a con-
stitutional charter city, its Ordinances, and Rules 6 of this 
court provide that either the defendant or the city may 
appeal to the circuit court from a judgment of the mu-
nicipal court in cases involving alleged violations of mu-
nicipal ordinances 7 and provide that upon such appeal 
the case shall be tried and determined de novo. 8 
 

6   References to Rules are to Missouri Supreme 
Court Rules and V.A.M.R. 
7   Article XIII, § 396.5, Charter of Kansas City, 
provides that appeals may be taken from munici-
pal court to the circuit court by either the defen-
dant or the city "in the manner and upon the con-
ditions prescribed by law and rules of the Mis-
souri Supreme Court." 

Rule 37.78 provides "A defendant and the 
municipality shall be entitled to appeal from a 
judgment to the circuit court of the county or 
such other court having jurisdiction of such ap-
peals within the time and in the manner provided 
by law." 

Section 22.18, Revised Ordinances of Kan-
sas City, as amended in 1969, provides that 
"[within] ten (10) days from a judgment acquit-
ting or discharging any defendant, the city coun-
selor may appeal such case to the court having 
jurisdiction of the appeal * * *." 

 [**4]  
8   Rule 37.84 provides that "[after] an appeal 
from a judgment rendered in a municipal court 
has been entered upon the docket of the circuit * 
* * court * * *, the case shall be heard, tried and 
determined de novo in such * * * court as though 
the prosecution had originated in such court." 

The city contends that its appeal from the judgment 
of its municipal court acquitting defendant of the offense 
of careless driving and a trial de novo of that charge in 
circuit court are not prohibited by the double jeopardy 
clause of either constitution, because (1) a prosecution 
for an offense against a municipal ordinance is a civil 
case despite its resemblance to a criminal case; (2) the 
appeal had the effect of nullifying the judgment of ac-
quittal and a trial de novo is not a second prosecution for 
the same offense but is only a continuation of the origi-
nal prosecution; (3) the violation of a municipal ordin-
ance is a mere "petty offense" to which the constitutional 
guarantee against double jeopardy is not applicable. 

The city also contends, and defendant seems to 
agree, that the double jeopardy clause [**5]  of Mo. 
Const. Art. I, § 19, does not afford defendant any protec-
tion, because his acquittal was by a judge and not by a 
jury, whereas that clause protects only against being put 

again in jeopardy after being acquitted "by a jury." The 
double jeopardy clause of the Missouri constitution does 
not prohibit a trial de novo in circuit court of a charge of 
violation of a municipal ordinance after an acquittal the-
reof in municipal court in a trial before the judge without 
a jury; it is only after being acquitted by a jury that the 
state double jeopardy clause is applicable.  See and 
compare Ward v. State, 451 S.W.2d 79, 81[4] (Mo. 
1970); Kansas City v. Henderson, 468 S.W.2d 48, 52[1] 
(Mo. 1971); Kepner v. United States, 195 U.S. 100, 128 
and 133, 49 L. Ed. 114, 24 S. Ct. 797. Thus, the question 
is confined to whether such de novo trial on appeal after 
acquittal would violate the Fifth Amendment double 
jeopardy clause held by the Supreme Court of the United 
States in Benton v. Maryland, 395 U.S. 784, 23 L. Ed. 2d 
707, 89 S. Ct. 2056 (1969) to be applicable to the states 
through the Fourteenth Amendment.  To put this ques-
tion another way, is Rule 37.84 (the only authority in this 
case [**6]  for de novo trial in circuit court on appeal 
from an acquittal in municipal court) unconstitutional? 

The courts of this state have said, as the city con-
tends, that a prosecution for violation of a municipal or-
dinance is a civil action, despite its resemblance to a 
criminal action. 9 The city asserts that for this reason its 
appeal is permissible. 
 

9   City of St. Louis v. Penrod, 332 S.W.2d 34, 
35-36[2-4] (Mo. App. 1960); Kansas City v. 
Plumb, 419 S.W.2d 457, 460[7-10] (Mo. App. 
1967); City of Clayton v. Nemours, 237 Mo. 
App. 167, 164 S.W.2d 935, 937-938[3-4] (1942); 
Stevens v. City of Kansas City, 146 Mo. 460, 48 
S.W. 658, 659 (1898); City of St. Louis v. 
Ameln, 235 Mo. 669, 139 S.W. 429, 431[1-2] 
(1911); City of St. Louis v. Von Hoffmann, 312 
Mo. 600, 280 S.W. 421, 423 (Banc 1926); State 
ex rel. Cole v. Nigro, 471 S.W.2d 933, 935 (Mo. 
banc 1971) and cases therein cited. 

 [*45]  In Stevens v. City of Kansas City, supra (48 
S.W. at 659), the court said: "A proceeding in a police 
court to punish a violation [**7]  of a municipal ordin-
ance by a fine or imprisonment is civil in form, and quasi 
criminal in character.  * * * It is governed by the rules 
of pleading applicable to civil cases, but, if it was solely 
civil, no fine or imprisonment could be inflicted.  It is, 
therefore, a quasi civil and criminal action.  Partaking of 
some of the features of each, its similitude to either is not 
complete.  In pleading it is more nearly like a civil ac-
tion, but in its effects and consequences it more nearly 
resembles a criminal proceeding." Discussing the suffi-
ciency of a complaint charging violation of a municipal 
ordinance, the court said in City of St. Louis v. Ameln, 
supra (139 S.W. at 431), that "[generally] it is sufficient 
to charge the offense in the language of the ordinance, 
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and with such certainty of time, place, and manner as to 
reasonably notify defendant of the charge preferred, the-
reby enabling him to prepare his defense and subse-
quently to plead res judicata, or, if criminal terminology 
is to be used, autrefois convict, or autrefois acquit." We 
might conclude from all that has been said by the courts 
on this subject that a prosecution for violation of a mu-
nicipal ordinance is a legal [**8]  hybrid, neither "civil" 
nor "criminal," and entitled to another designation, but 
we shall not quibble over a choice of labels; certainly, 
the resolution of whether or not, under the facts here, a 
second trial to determine guilt or innocence violates the 
Fifth Amendment double jeopardy clause may not be 
permitted to turn on whether the proper label is "civil" or 
"criminal" or another.  The significant fact in the context 
of this case is that the possible effect and consequence of 
the action is a deprivation of liberty. 

In North Carolina v. Pearce, 395 U.S. 711, 23 L. Ed. 
2d 656, 89 S. Ct. 2072 (1969), referred to by both the 
city and defendant, decided the same day as Benton v. 
Maryland, supra, the court was presented with questions 
regarding the results of a new trial which had been se-
cured by and at the request of the defendant after a con-
viction.  Therein lies a significant distinction between 
that case 10 and this; in this case the appeal which would 
result in another trial to again determine guilt or inno-
cence was taken by the city after an acquittal of defen-
dant. 
 

10   Other cases referred to by the parties in-
volving the double jeopardy clause where the first 
conviction was set aside at the behest of the de-
fendant are: Colten v. Kentucky, 407 U.S. 104, 
32 L. Ed. 2d 584, 92 S. Ct. 1953 (1972); Price v. 
Georgia, 398 U.S. 323, 26 L. Ed. 2d 300, 90 S. 
Ct. 1757 (1970); Benton v. Maryland, supra; 
Kansas City v. Henderson, supra; Green v. Unit-
ed States, 355 U.S. 184, 2 L. Ed. 2d 199, 78 S. 
Ct. 221 (1957). 

 [**9]  Discussing the problems presented in that 
case, the court pointed out "that the Fifth Amendment 
guarantee against double jeopardy * * * has been said to 
consist of three separate constitutional protections.  It 
protects against a second prosecution for the same of-
fense after acquittal.  It protects against a second prose-
cution for the same offense after conviction.  And it 
protects against multiple punishments for the same of-
fense." 395 U.S. at 717. 

We are concerned here with the first protection.  In 
connection with that protection the court in Pearce, su-
pra, referred to Green v. United States, supra, in which it 
had said at 187-188: 
  

   "The constitutional prohibition against 
'double jeopardy' was designed to protect 
an individual from being subjected to the 
hazards of trial and possible conviction 
more than once for an alleged offense.  * 
* * Substantially the same view was taken 
by this Court in Ex parte Lange, 85 U.S. 
163, 18 Wall. 163, at 169, 21 L. Ed. 872: 
  

    [*46]  'The common 
law not only prohibited a 
second punishment for the 
same offence, but it went 
further and forbid a second 
trial for the same offence, 
whether the accused had 
suffered punishment or 
not,  [**10]  and whether 
in the former trial he had 
been acquitted or con-
victed.' 

 
  

"The underlying idea, one that is 
deeply ingrained in at least the An-
glo-American system of jurisprudence, is 
that the State with all its resources and 
power should not be allowed to make re-
peated attempts to convict an individual 
for an alleged offense, thereby subjecting 
him to embarrassment, expense and or-
deal and compelling him to live in a con-
tinuing state of anxiety and insecurity, as 
well as enhancing the possibility that even 
though innocent he may be found guilty. 

"In accordance with this philosophy it 
has long been settled under the Fifth 
Amendment that a verdict of acquittal is 
final, ending a defendant's jeopardy, and 
even when 'not followed by any judgment, 
is a bar to a subsequent prosecution for 
the same offence.' United States v. Ball, 
163 U.S. 662, 671, 41 L. Ed. 300, 16 S. 
Ct. 1192. Thus it is one of the elemental 
principles of our criminal law that the 
Government cannot secure a new trial by 
means of an appeal even though an ac-
quittal may appear to be erroneous." 

 
  

Here the defendant was tried and acquitted. His trial 
in municipal court for an offense against a city ordinance 
put him [**11]  in jeopardy. To try him again would be 
to put him in jeopardy twice for the same offense.  Un-
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like the situation where there is a conviction in municipal 
court and an appeal by the defendant, as in Kansas City 
v. Henderson, supra, and State v. Fields, 487 S.W.2d 
560, 561 (Mo. 1972), an appeal by the city does not have 
the effect of setting aside and nullifying a judgment of 
acquittal, a judgment in favor of an opponent who has a 
constitutional right to hold and stand on that determina-
tion.  What was said in Henderson (468 S.W.2d at 
50-51) and Fields (487 S.W.2d at 562), supra, to the ef-
fect that a de novo trial in circuit court is but a continua-
tion of the original prosecution by the city and had the 
effect of setting aside and nullifying the municipal court 
judgment was said in comparing those cases with Waller 
v. Florida, 397 U.S. 387, 25 L. Ed. 2d 435, 90 S. Ct. 
1184 (1970), and in the context of those cases where the 
defendant had by his appeal succeeded in getting his first 
conviction set aside.  As stated by the court in North 
Carolina v. Pearce, supra, the Fifth Amendment guaran-
tee against double jeopardy "imposes no limitations 
whatever upon the power to retry a [**12]  defendant 
who has succeeded in getting his first conviction set 
aside." 395 U.S. at 720. It does not follow from that 
statement that no limitations are imposed by the Fifth 
Amendment on the power of the city to retry for the 
same offense a defendant who has been acquitted; that is 
exactly what the double jeopardy clause does.  In the 
first instance no limitations are imposed, because by 
seeking and securing his retrial defendant voluntarily 
waives the protection of the constitutional guarantee. In 
the second instance there is no waiver by defendant of 
the protection of the Fifth Amendment right to stand on 
his acquittal, even though it be of a municipal offense 
and by a municipal court. 

There is no substance to the city's contentions that 
the double jeopardy clause of the Fifth Amendment is 
not applicable to offenses proscribed by municipal or-
dinances for which the maximum penalty does not ex-
ceed imprisonment for six months, so-called "petty of-
fenses," and that this constitutional guarantee is not ap-
plicable to "our two-tier court system." 

We find nothing in this protection of the individual 
against double jeopardy which makes any distinction 
between offenses or court systems.  In [**13]  State ex 
rel. Cole v. Nigro, supra, the court discussed Duncan v. 
Louisiana, 391 U.S. 145, 20 L. Ed. 2d 491, 88 S. Ct. 
1444 (1968) and Baldwin v. New  [*47]  York, 399 

U.S. 66, 26 L. Ed. 2d 437, 90 S. Ct. 1886 (1970) and 
their effect on the Sixth Amendment right to trial by jury 
in criminal cases, some of which might be considered to 
be "petty" offenses.  In Baldwin, the Supreme Court of 
the United States held that "no offense can be deemed 
'petty' for purposes of the right to trial by jury where im-
prisonment for more than six months is authorized." 399 
U.S. at 69. In State ex rel. Cole v. Nigro, supra, we fol-
lowed a long line of Missouri cases holding that there is 
no constitutional right to trial by jury in municipal or-
dinance prosecutions, but noted that the Baldwin deci-
sion required that a jury be provided upon demand in 
such prosecutions where the imprisonment authorized is 
more than six months. 

Even though the offense with which defendant was 
charged in this case may be characterized as "petty" so 
that today the Sixth Amendment guarantee of trial by 
jury is not applicable, that does not affect or change the 
fact that defendant was in jeopardy at his trial in munici-
pal [**14]  court and would be put in jeopardy again if 
tried now for the same offense in circuit court. 

 Colten v. Kentucky, supra, relied on by the city in 
its argument that the guarantee against double jeopardy 
should not be applied to our two-tier court system for the 
disposition of municipal ordinance violations, is not ap-
plicable to the facts of this case.  It involved a convic-
tion of a misdemeanor in a lower court and an appeal by 
Colten to circuit court where he had a trial de novo, re-
sulting in punishment greater than that imposed in the 
lower court.  The only part of the decision in the Colten 
case which has even the remotest relation to this case is 
that the enhanced punishment which could be and was 
imposed in the circuit court on trial de novo in Ken-
tucky's two-tier system, was held to be not prohibited by 
the double jeopardy clause, and, incidentally, that such 
punishment did not contravene the due process require-
ments of North Carolina v. Pearce, supra. 

It necessarily follows from what we have said that 
Rule 37.84, insofar as it authorizes an appeal by the city 
and another trial to determine guilt or innocence after an 
acquittal, violates the Fifth Amendment double jeopardy 
[**15]  clause and is unconstitutional. 

The judgment of the trial court is affirmed. 

All concur.   
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Acquitted. Where defendant is acquitted, liability for 
costs is imposed under the formula prescribed by Sec. 
4223, R. S. 1939.  

COSTS: Criminal Law: Reporter's Fee: When 
Taxed: Statutes Involved. Sec. 13344, R. S. 1939, pro-
vides that the court reporter's fee for making the tran-
script shall be taxed as costs, but this means in the same 
manner as other costs are taxed, but with the ultimate 
liability on the State or county as may be proper under 
the general statutes relating to criminal costs.  This sec-
tion, being a later statute, prevails over any contrary pro-
visions of Secs. 4221 and 4222, R. S. 1939.  

COSTS: Criminal Law: Costs to be Taxed Only 
When Case Finally Concluded. Under Sec. 4236, R. S. 
1939, costs are to be taxed only when the case has been 
finally terminated.  [***2]  No costs are taxable when 
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George S. Montgomery, Fred W. Klaber and Leslie I. 
George, Judges of Jackson County Court and Jackson 
County.  
 
(1) The court erred in giving paragraphs (b) and (c) in 
Declaration of Law numbered I requested by respondent.  
(b) State ex rel. v. Hackman, 302 Mo. 273, 257 S. W. 
457; (c) Joplin v. Jasper County, 161 S. W. (2d) 411.  
(2) The court erred in giving on behalf of Forrest Smith, 
as State Auditor and Roy McKittrick, as Attorney Gen-
eral, Declaration of Law No. 2.  State v. Butts, 159 S. 
W. (2d) 790.  (3) The court erred in refusing to give the 
Declaration of Law requested by these appellants, which 
said declaration was neither lettered nor numbered.  (a) 
The nature of the charge is determined by the pleadings 
and not by the sentence and verdict.  [***3]  State ex 
rel. v. Hackman, 302 Mo. 273, 257 S. W. 457.  (b) Un-
der the facts of the instant case, Jackson County can 
never under any circumstances be liable for any of the 
costs in the James Butts case.  State v. Butts, 159 S. W. 
(2d) 790.  (4) No actual controversy exists between res-
pondent and these appellants and the court had no juris-
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diction over these appellants.  Joplin v. Jasper County, 
169 S. W. (2d) 411.  
 
Roy McKittrick, Attorney General, and William B. Teas-
dale, Assistant Attorney General, for appellant, Forrest 
Smith.  
 
(1) A court reporter is not entitled to costs of a transcript 
of a bill of exceptions in a criminal case on an appeal by 
a person unable to pay the costs, until the case is finally 
decided and determined without right of further appeal.  
Secs. 4222, 4236, 4244, 13344, 13354, R. S. 1939; State 
ex rel. Simms v. Carpenter, 51 Mo. 555; State ex rel. 
Lashley v. Ittner, 292 S. W. 707; State ex rel. Martin v. 
Wofford, 121 Mo. 61, 25 S. W. 851.  (2) The State Au-
ditor is the proper person to decide whether or not fees 
are due a court reporter and the auditor is not bound by 
the certificate of the circuit judge and the prosecuting 
attorney.  State ex rel. v. [***4]  Wilder, 196 Mo. 418; 
Sec. 13026, R. S. 1939; State ex rel. v. Thompson, 41 
Mo. 14.  (3) The law does not require the advancing of 
fees or costs in criminal cases in advance of the final 
determination of the case.  State ex rel. Simms v. Car-
penter, 51 Mo. 555.  (4) The court erred in refusing to 
give Declaration of Law I(b) requested by the appellant, 
Forrest Smith.  State v. Police Commissioners, 14 Mo. 
App. 297; State v. Wright, 194 S. W. 35; State v. Manr-
ing, 58 S. W. (2d) 269; State v. Bode, 113 S. W. (2d) 
805.  (5) Petitioner is not entitled to his costs claimed 
for said transcript in advance of other costs in the case 
unless he can point to a statute authorizing payment of 
same.  State v. Ball, 158 S. W. (2d) 182; Sec. 13354, R. 
S. 1939; State v. Pieski, 248 Mo. 715; State ex rel. 
Simms v. Carpenter, 51 Mo. 555.  Statute of Limitations 
does not run, until the claim against the State has accued.  
Sec. 13038, R. S. 1939.  
 
Fred B. Mertsheimer and John C. Grover for respondent.  
 
(1) This case is properly in this court.  Constitution of 
Missouri, Sec. 12, Art. VI, and Sec. 5, Amendment of 
1884; Cardwell v. Howard, 132 S. W. (2d) 960; St. Louis 
v. Delassus, 205 Mo. 578.  (2)  [***5]  A declaratory 
judgment suit is the proper method to determine the con-
struction of statutes and the powers and duties of go-
vernmental agencies.  Declaratory Judgment Act, Chap. 
6, Art. XIV, R. S. 1939; City of Joplin v. Jasper County, 
161 S. W. (2d) 411.  (3) In a criminal case when the trial 
court is satisfied that the defendant is unable to pay the 
costs of the transcript for appeal, the court may order the 
court reporter to prepare such transcript and the cost of 
such transcript shall be taxed as costs in the case.  Sec. 
13354, R. S. 1939.  (a) In all cases in which the defen-
dant (1) is convicted of a capital offense, (2) and in all 
cases in which the defendant is sentenced to imprison-

ment in the penitentiary, the State shall pay such costs.  
Sec. 4221, R. S. 1939.  (b) In all cases in which the de-
fendant is sentenced to imprisonment in the county jail, 
the county shall pay the costs.  Sec. 4222, R. S. 1939; 
State ex rel. Simms v. Carpenter, 51 Mo. 555.  (c) In all 
capital cases and (2) those in which imprisonment in the 
penitentiary is the sole punishment for the offense, if the 
defendant is acquitted, the State shall pay the costs, and 
(3) in all other cases, if the defendant is [***6]  acquit-
ted, the county shall pay the costs.  Sec. 4223, R. S. 
1939; State ex rel. Timberman v. Hackmann, 257 S. W. 
457; State ex rel. Spurlock v. Holladay, 67 Mo. 299; 
State ex rel. Clarke v. Wilder, 197 Mo. 27; State ex rel. 
Tudor v. Platte County Court, 40 Mo. App. 503.  (4) 
The limitations statute in all such cases on such claims is 
two years.  Sec. 13038, R. S. 1939; State ex rel. Johnson 
v. Draper, 48 Mo. 56.   
 
JUDGES: Leedy, J.  All concur except Gantt, J., ab-
sent.   
 
OPINION BY: LEEDY  
 
OPINION 

 [*738]   [**1039]  This is an appeal by defen-
dants in a proceeding brought under the Declaratory 
Judgments Act to obtain a decree declaratory of the 
rights of plaintiff (respondent) with respect to the taxing 
and payment of an item of criminal costs.  The facts are 
not in dispute, and the case turns on the construction to 
be given certain criminal costs statutes.  The  [**1040]  
parties will be referred to as they were styled in the trial 
court.  

The facts are these: One Butts was convicted in Di-
vision #8 of the Jackson Circuit Court of a capital of-
fense. He was sentenced to the extreme penalty, in ac-
cordance with the verdict, and appealed.  Plaintiff, as the 
official reporter of said court,  [***7]  in obedience to 
an order made under Section 13344, 1 furnished Butts a 
transcript of  [*739]  the testimony for the purposes of 
said appeal.  Division II of this court reversed said con-
viction, and remanded the case for new trial. [State v. 
Butts, 349 Mo. 213, 159 S. W. (2d) 790.] It remains un-
disposed of on docket of the trial court.  
 

1   ". . . Provided, that in criminal cases where 
an appeal is taken or a writ of error obtained by 
the defendant, and it shall appear to the satisfac-
tion of the court that the defendant is unable to 
pay the costs of such transcript for the purpose of 
perfecting the appeal, the court shall order the 
same to be furnished and the court reporter's fees 
for making the same shall be taxed against the 
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state or county as may be proper; . . ." [Sec. 
13344 R. S. '39; Mo. S. A. sec. 13344.] 

The circuit clerk taxed the costs of said transcript 
against the state, and issued a fee bill for said single item.  
It was examined by the prosecuting attorney and judge, 
found to be correct,  [***8]  and certified to the State 
Auditor for payment.  The State Auditor refused to ap-
prove said fee bill, and to draw a warrant for the same for 
the reason said criminal case had not been determined 
within the meaning of Section 4236. 2 The trial court 
held, among other things that the state is liable for said 
transcript fee, and that it became the duty of the auditor, 
upon presentation of the fee bill, to forthwith draw a 
warrant for the payment of the same.  
 

2   "The clerk of the court in which any criminal 
cause shall have been determined or continued 
generally shall, immediately after the adjourn-
ment of the court and before the next succeeding 
term, tax all costs which have accrued in the case; 
and if the state or county shall be liable under the 
provisions of this article for such costs or any part 
thereof, he shall make out and deliver forthwith 
to the prosecuting attorney of said county a com-
plete fee bill, specifying each item of services and 
the fee therefor." [Sec. 4236 R. S. '39; Mo. S. A. 
sec. 4236.] 

 [***9]  "At common law costs as such in a crimi-
nal case were unknown.  As a consequence it is the rule 
as well in criminal as in civil cases that the recovery and 
allowance of costs rests entirely on statutory provisions 
-- that no right to or liability for costs exists in the ab-
sence of statutory authorization.  Such statutes are penal 
in their nature, and are to be strictly construed." [20 C. J. 
S. p. 677.]  

Sections 4221 3 and 4222 4 impose liability for costs 
(except those incurred on the part of defendant) on the 
state or county, respectively, on conviction of an indigent 
defendant under the particular circumstances enumerated 
in said sections.  Where the defendant is acquitted, lia-
bility for costs is imposed under the formula prescribed 
by Section 4223. 5  
 

3   Said section, insofar as pertinent to the 
present inquiry, reads: "In all capital cases in 
which the defendant shall be convicted, and in all 
cases in which the defendant shall be sentenced 
to imprisonment in the penitentiary . . . the state 
shall pay the costs, if the defendant shall be una-
ble to pay them, except costs incurred on behalf 
of defendant. . . ." (Italics ours.) [Sec. 4221 R. S. 
'39; Mo. S. A. sec. 4221.] 

 [***10]  

4   "When the defendant is sentenced to impri-
sonment in the county jail, or to pay a fine, or 
both, and is unable to pay the costs, the county . . 
. shall pay the costs, except such as were incurred 
on the part of the defendant." [Sec. 4222 R. S. 
'39; Mo. S. A. sec. 4222.] 
5   "In all capital cases, and those in which im-
prisonment in the penitentiary is the sole punish-
ment for the offense, if the defendant is acquitted, 
the costs shall be paid by the state; and in all oth-
er trials on indictments or information, if the de-
fendant is acquitted, the costs shall be paid by the 
county in which the indictment was found or in-
formation filed, except when the prosecutor shall 
be adjudged to pay them or it shall be otherwise 
provided by law.  [Sec. 4223 R. S. '39; Mo. S. A. 
sec. 4223.] 

 [*740]  It is not contended that the provision of 
Section 13344, that the "court reporter's fee for making 
the same [transcript] shall be taxed against the state or 
county as may be proper," (Emphasis ours) which is 
found in Chapter 94 in relation to court reporters, autho-
rizes a judgment, as for costs,  [***11]  against either 
the state or county as of the time the order is made.  A 
fair construction requires us to hold that the  [**1041]  
language means said fee is to be taxed as costs, in the 
same manner as other costs are taxed, but with ultimate 
liability for the same on the state or county as may be 
proper under the general statutes in relation to criminal 
costs.  Being thus relegated to the general statutes, it is 
apparent the provision of Section 13344 casting liability 
for such transcript on "the state or county as may be 
proper" cannot be reconciled with Sections 4221 and 
4222, both of which expressly provide that neither the 
state nor county shall pay such costs "as were incurred 
on the part of defendant." Section 13344, being the later 
enacted statute, must be held to have repealed, by neces-
sary implication, the contrary provisions of Sections 
4221 and 4222, to the extent noted.  

This brings us to the primary contention of plaintiff, 
viz.: That notwithstanding Butts' appeal, the judgment of 
conviction and pronouncement of sentence by the trial 
court, "determined" said case, within the meaning of 
Section 4236, supra, so as to render the costs payable, 
and that by virtue [***12]  of Sections 13344 and 4221 
the state is liable therefor, because the conviction was for 
a capital offense. The trial court so held.  

Referring to Section 4236, supra, it will be seen that 
it is the duty of the clerk to tax the costs and issue fee 
bills in criminal cases when the same "shall have been 
determined or continued generally." The verb determine 
"has been variously defined, the three principal senses 
being to ascertain, to bound, and to terminate." [26 C. J. 
S. pp. 1257-1258.] "To put or set an end to; to bring to a 
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close; to terminate." [Webster's International Dict.] In 
Hanchett Bond Co. v. Glore, 208 Mo. App. 169, 232 S. 
W. 159, it was said, "The term 'determination' may 
'properly, and according to legal use as well as according 
to its derivation, signify the coming to an end in any way 
whatever . . . more specifically, the final result of a pro-
ceeding.' 18 C. J. 983." (Italics, the present writer's.) We 
hold the term "determined" was used in Section 4236, in 
the sense of terminated, or brought to an end, finished 
[26 C. J. S. p. 1259] -- and this not merely insofar as the 
trial court might have been presently concerned, but as 
implying a finality.  As thus [***13]  construed, this 
provision harmonizes with the scheme of the statute for 
the certification, allowance and payment of criminal 
costs through the medium of a "complete" fee bill.  Only 
items omitted by oversight or mistake of the clerk may 
be certified in a supplemental bill, for which supplemen-
tal bill the clerk is expressly denied compensation.  
[Section 4244 R. S. '39.] The criminal costs statutes he-
reinabove  [*741]  set out do not contemplate that the 
costs in a particular case shall be paid in part by the 
county, and in part by the state.  It frequently occurs that 
an indigent is convicted of such an offense as to cast the 
costs on the state, and upon retrial, following appeal, or 
the trial court's action in setting the conviction aside, he 
receives punishment which makes the county liable for 

the costs.  This was precisely the situation in State ex 
rel. Simms v. Carpenter et al., 51 Mo. 555, where a sta-
tute substantially like our present Section 4221 was so 
construed.  

Other questions are raised but in view of the disposi-
tion being made of the case they need not be decided, 
except this: The two-year statute of limitations [Section 
13038 R. S. '39, providing, "Persons having [***14]  
claims against the state shall exhibit the same, with the 
evidence in support thereof, to the auditor, to be audited, 
settled and allowed, within two years after such claims 
shall accrue, and not thereafter."] does not begin to run 
against criminal costs taxable against the state until such 
costs shall have accrued; and it is apparent they do not 
accrue, within the meaning of the statute, until the final 
determination of the case.  

As the Butts case stands today, the defendant therein 
has not been convicted so as to make either the state or 
county liable for the costs under Sections 4221 and 4222, 
nor has he been acquitted so as to make Section 4223 
apply.  It follows that the decree must be reversed, and 
the cause remanded with directions to enter a decree in 
conformity with the views herein expressed.  It is so 
ordered.  All concur except Gantt, J., absent.   
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OPINION BY: COVINGTON  
 
OPINION 

 [*501]  Pettis County appeals from an order re-
quiring the county to pay as costs a portion of sheriff's 
deputies' salaries incurred during a trial held in Adair 
County on a change of venue from Pettis County. 

The facts are not in dispute. The underlying action 
was a first degree murder case tried by a jury in Adair 
County after having been sent to Adair County on a 
change of venue from Pettis County. The trial com-
menced January 11, 1988, and ended January 16, 1988. 
The defendant was found guilty of murder in the first 
degree, and the jury recommended life in prison without 
probation or parole, a sentence which the trial court sub-
sequently imposed. 

During the trial, the Adair County sheriff's depart-
ment provided courtroom security. Special arrangements 
were made to assure appropriate security for all jurors 
during the time that they were sequestered. The defen-

dant was in custody [**2]  throughout the trial and 
courtroom security was enhanced to protect the interest 
of all parties. Regularly employed Adair County sheriff's 
deputies were required to work overtime, and other indi-
viduals were hired to work as special temporary deputies. 
The parties agree that the reasonable expense for the 
Adair County sheriff's deputies' salaries incurred as a 
result of the trial was $ 4,939.26. 

Subsequent to the sentencing of the defendant, the 
prosecuting attorney of Adair County moved to have the 
deputies' salaries taxed as costs. The parties stipulated 
that the $ 4,939.26 was a necessary and reasonable ex-
pense. After written suggestions prepared by prosecuting 
attorneys of both counties, the trial court ordered that 
Pettis County pay all costs, including the charges made 
by the sheriff's department in the amount of $ 4,939.26. 

The trial court's order indicated that it would not be 
fair to expect Adair County to bear the expense of the 
additional salaries of the deputies. Perhaps regrettably, 
however, there is no statutory authority for taxing of the 
salaries against Pettis County as costs, and the judgment 
must be reversed. 

 [*502]  In taxing the deputies' salaries against 
[**3]  Pettis County, the trial court relied upon § 
550.120, RSMo 1986, 1 which states in pertinent part: 
  

   In any criminal cause in which a 
change of venue is taken from one county 
to any other county, for any of the causes 
mentioned in existing laws, and whenever 
a prisoner shall, for any cause, be con-
fined in the jail of one county for an of-
fense committed in another county, and in 
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which costs are liable to be paid out of a 
county treasury, such costs shall be paid 
by the county in which the indictment was 
originally found or the proceedings were 
originally instituted 

. . . . 
 
  
 
 

1   All statutory references are to RSMo 1986. 

Disposition of the issue presented turns upon the 
construction to be given "costs" in this context. 

At common law, costs in a criminal case were un-
known.  State v. Wilbur, 450 S.W.2d 458, 459 (Mo. 
App. 1970). Consequently, recovery and allowance of 
costs depends exclusively upon statutes imposing liabili-
ty. Statutes imposing costs are penal in nature and must 
be strictly construed.  [**4]  Cramer v. Smith, 350 Mo. 
736, 739, 168 S.W.2d 1039, 1040 (1943). 

Likewise at common law, counties are not liable to 
pay any costs. Where the common law is changed by 
statute, the county is liable only to the extent authorized. 
20 C.J.S.  Costs § 441(a) (1940). 

The term "costs" generally includes only those items 
connected with the actual presentation of testimony and 
the fees of specified officers, and courts hesitate to ex-
pand the meaning of the term. Id. at § 453. Missouri sta-
tutes specifically provide, for example, for taxing as 
costs the following: deposition expense, § 492.590; court 
reporter fee, § 485.120; cost of witnesses, §§ 550.170, 
550.280; fees due jurors, § 550.280; and sheriffs, county 
marshals or other officers' fees for services in criminal 
cases and for all proceedings for contempt or attachment, 
§ 57.290.6. 

Although the legislature has provided for certain 
fees of sheriffs' deputies to be taxed as costs, the legisla-
ture has not provided specific statutory authority allow-
ing recovery of salaries as costs in a criminal case. 

In its argument on appeal, Adair County relies al-
most exclusively upon § 545.620 which states that "the 
costs and expenses [**5]  necessarily incurred in the 
removal of any such cause under the foregoing provi-
sions shall be adjusted and allowed by the court wherein 
the cause is tried, and shall be taxed as other costs in 
such cause." (emphasis added) Adair County argues that 
the preceding language, when read in conjunction with § 
550.120, provides for the salaries in question to be taxed 
as costs against Pettis County. This court cannot accept 
Adair County's reasoning that any expenses or charges 
which would be paid from the county treasury on a 
change of venue should be taxed as costs in the originat-
ing county. There are no applicable cases interpreting the 
relevant statutes in the context of the present case; how-
ever, in view of the numerous holdings which require 
that no item is taxable as costs unless specifically pro-
vided for by statute, Adair County's interpretation of § 
545.620 is impermissibly broad. Further, without specif-
ically construing the statute, it appears clear that the sta-
tute speaks to the costs and expenses related to the pro-
cedures of removal rather than the actual prosecution of 
the action itself, which lies at the heart of statutory al-
lowances for costs. See State v. Davis, 645 S.W.2d [**6]  
160 (Mo. App. 1982). 

The legislature's own acknowledgment of the need 
for express authorization of fees charged is contained in 
§ 550.210, which provides that the trial judge and the 
prosecutor must examine the fee bill and certify that the 
fees charged are expressly authorized by law. 

The trial court's concern that the county to which 
venue is changed may bear an undue financial burden 
does not go unheeded. Absent the legislature's addressing  
[*503]  the problem, however, the sheriff's deputies' 
salaries may not be taxed as costs to the originating 
county. 

The judgment is reversed and remanded for entry of 
an order taxing costs to Pettis County, with such costs 
not to include Sheriff's deputies' salaries.  

All concur.   
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REVERSED AND REMANDED (with directions).   
 
DISPOSITION:    Judgment reversed and cause re-
manded.   
 
 
HEADNOTES  

1. Judgment: ENTIRETY OF ENTRY. A record 
entry of a final judgment with award of execution, and 
concluding with an allowance to a referee, is not neces-
sarily an entirety, so as to make the allowance an inse-
parable part of the judgment; and a subsequent order 
setting aside the entry of judgment and entering judg-
ment for another amount, but making no reference to the 
allowance, does not of itself affect the latter. 

2. Practice, Trial: FEE BILL. A referee, in whose 
favor an allowance has been made and taxed as costs, is 
not entitled to a fee bill for the collection thereof prior to 
the final determination of the cause; and, if the cause is 
pending on appeal, no fee bill can issue, though no su-
persedeas bond was given by the appellant. (Revised 
Statutes, 1879, section 5595, construed.)  
 
COUNSEL: Everett W. Pattison, for the appellant. 
 
(1) There was no allowance in force in favor of the refe-
ree. The judgment wherein the allowance was made was 
set aside, and the new judgment contained no order as to 
the referee's fees. R. S., sec. 3626; Wall v. Covington, 76 
N. C. 150; Bennett v. Kroth, 37 Kas. 235. (2) Plaintiff is 
not liable to the referee, even in a case where an allow-

ance has been properly made, until the litigation is at an 
end. Carroll v. Hardy, 21 Mo. 66; Trail v. Somerville, 22 
Mo. App. 308; Whitsett v. Blumenthal, 63 Mo. 480; 
Stone v. Locke, 48 Maine, 425; Adams v. Railroad, 18 
Mo. App. 373; Inhabitants of Pelham v. Aldrich, 8 Gray, 
515; Supervisors v. Briggs, 3 Denio, 173; Warfield v. 
Watkins, 30 Barb. 395. And then only as a part of the 
judgment. Cases above cited; also, Mfg. Co. v. Glenn, 50 
Ala. 489. (3) A referee is not one of the officers named 
or referred to in section 5595 of Revised Statutes; hence, 
there is no authority for the issuance of a fee bill at the 
instance, or for the benefit, of [**2]  a referee. See cases 
above cited; also, Steel v. Wear, 54 Mo. 534; Gordons v. 
Maupin, 10 Mo. 352; Shed v. Railroad, 67 Mo. 687; 
Thompson v. Elevator Co., 77 Mo. 520; Ford v. Rail-
road, 29 Mo. App. 616. 
 
H. L. Edmunds, for the respondent. 
 
(1) The allowances were made in favor of respondent 
November 19, 1888, and were ordered to be taxed as 
costs in the case. The first judgment was rendered the 
same day as the order was set aside, but the order is not a 
part of that judgment and was not set aside by the second 
judgment. Gamble v. Gibson, 83 Mo. 290; Hurck v. Ers-
kine, 50 Mo. 116. (2) The fee bill issued in pursuance to 
section 5595, Revised Statutes. The referee is clearly one 
of the officers contemplated in that section. Trail v. 
Somerville, 22 Mo. App. 314.   
 
JUDGES: ROMBAUER, P. J.   
 
OPINION BY: ROMBAUER  
 
OPINION 
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 [*352]  ROMBAUER, P. J., delivered the opinion 
of the court. 

This is an appeal prosecuted by a surety upon a bond 
for costs, from a judgment overruling his motion to 
quash a fee bill, which had been issued against him and 
in favor of the respondent for an allowance made to the 
latter by the court for his services as referee in the case, 
and for expenses incurred by him in employing [**3]  a 
stenographer. The facts upon which the points of law 
arise are as follows: In an action brought by the plaintiff 
against the defendant, the respondent Edmunds was ap-
pointed referee by the court, and filed his report recom-
mending judgment in favor of the plaintiff for nineteen 
hundred and fifty-six dollars and twenty cents. Excep-
tions were filed to this report by the  [*353]  defendant; 
the court overruled these, and rendered judgment in con-
formity with the referee's report, November 19, 1888. 
The record entry of this judgment concludes as follows: 
"Therefore it is considered by the court that the plaintiff 
recover of the defendant the debt aforesaid as found, 
together with his costs and charges herein expended, and 
have execution therefor, and it is ordered by the court 
that Henry L. Edmunds, referee herein, be and he is al-
lowed the sum of five hundred dollars as and for his ser-
vices herein, and that he be allowed the sum of two hun-
dred and one dollars and fifty cents as and for the steno-
grapher's bill herein, and that said sums, so allowed, be 
taxed as costs in this cause." After judgment thus en-
tered, the plaintiff filed his motion to vacate the order 
allowing the referee the [**4]  above amounts, claiming 
that the order was improvidently made, and that the al-
lowance was excessive. This motion, however, the plain-
tiff withdrew December 1, 1888. On the twenty-first of 
January, 1889, the court, upon a motion for rehearing 
made by the defendant, set aside the judgment entry of 
November 19, 1888, and entered a new judgment in fa-
vor of plaintiff, concluding as follows: "It is, therefore, 
considered by the court, that the plaintiff have and re-
cover from the defendant the aforesaid sum of eleven 
hundred and seventeen dollars and sixty-four cents, to-
gether with his costs and charges herein expended, and 
have execution therefor." This judgment entry did not in 
any way mention the order of allowance theretofore 
made by the court in favor of the referee. 

An execution was issued on this judgment in favor 
of the plaintiff and was returned nulla bona, although it 
does not appear that such execution was issued at plain-
tiff's request. The plaintiff, being dissatisfied with the 
judgment, took an appeal to the supreme court, and gave 
a supersedeas bond, prior to the return of this execution. 
In May, 1889, and subsequent to this  [*354]  appeal, a 
fee bill was issued [**5]  by the circuit clerk in favor of 
the referee, being the fee bill sought to be quashed in this 
proceeding by the plaintiff's surety on the bond for costs. 

The surety, appealing from the judgment of the court 
refusing to quash the fee bill, assigns the following er-
rors: First. That the judgment entry, wherein the allow-
ance was made, having been set aside, the allowance to 
the referee was vacated, because the subsequent judg-
ment entry contained no order as to the referee's fees. 
Second. That the plaintiff is not liable to the referee until 
the litigation is at an end. 

The first assignment must be ruled against the ap-
pellant. There is nothing in the record to indicate that the 
allowance to the referee has ever been vacated; on the 
contrary, it appears that all proceedings for that purpose 
were withdrawn by the plaintiff himself. The mere fact, 
that the order of allowance to the referee is contained in 
the same entry with the judgment in favor of the plaintiff, 
does not necessarily constitute it an inseparable part of 
the judgment entry. It follows the completed judgment 
entry after the clause awarding execution, and is in fact 
nothing else but an order of allowance of specific [**6]  
costs. 

On the second assignment the law is clearly with the 
appellant. The allowance and taxing of costs is matter of 
statutory origin, and that all statutes touching costs and 
fees must be strictly construed against the party claiming 
them is the well-settled law. Shed v. Railroad, 67 Mo. 
687; Thompson v. Union Elevator Co., 77 Mo. 520; Ford 
v. Railroad, 29 Mo. App. 616. Section 5595 of the Re-
vised Statutes of 1879, under which the issue of this fee 
bill is sought to be upheld, does not include referees in 
express terms, and, as in the nature of things, no person 
can claim to be within the equity of a statute, which the 
policy of the law requires to be construed strictly against 
him, the respondent's claim, that he is within the equity 
of the  [*355]  statute, is logically untenable. It has 
been held in State ex rel. Fulkerson v. Emmerson, 74 
Mo. 607, that under section 5595, supra, the officers and 
persons named therein may have a fee bill issued for 
their fees against the persons liable for the same before 
the final determination of the controversy, and even 
though a supersedeas bond, suspending the [**7]  ex-
ecution of the judgment, has been given. In view of that 
decision the fact that a supersedeas bond was given by 
the plaintiff in this case is immaterial, and we rest our 
decision solely on the ground that the referee is not one 
of the persons within the purview of section 5595, and 
that, outside of that section, there is no statutory provi-
sion for issuing a fee bill in favor of any person before 
the final determination of the suit, except in cases where, 
as was said in Trail v. Somerville, 22 Mo. App. 308, in-
terlocutory orders awarding costs to be paid at once, by 
one party, or the other, are made. 

It results from the foregoing, that the appellant's mo-
tion to quash the fee bill should have been sustained by 
the court, and that its judgment must be reversed and the 
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cause remanded with directions to the trial court to sus-
tain the surety's motion. So ordered. All the judges con-

cur.   
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Circuit Court; Hon. Ben Terte, Judge.   
 
DISPOSITION:    Reversed and remanded (with di-
rections).   
 
 
HEADNOTES  

COSTS: Criminal Law: Costs Are Statutory: 
Strict Construction. The recovery and allowance of 
costs rests entirely on statutory provisions.  Such sta-
tutes are penal in their nature, and are to be strictly con-
strued.  

COSTS: Criminal Law: Costs When Defendant 
Acquitted. Where defendant is acquitted, liability for 
costs is imposed under the formula prescribed by Sec. 
4223, R. S. 1939.  

COSTS: Criminal Law: Reporter's Fee: When 
Taxed: Statutes Involved. Sec. 13344, R. S. 1939, pro-
vides that the court reporter's fee for making the tran-
script shall be taxed as costs, but this means in the same 
manner as other costs are taxed, but with the ultimate 
liability on the State or county as may be proper under 
the general statutes relating to criminal costs.  This sec-
tion, being a later statute, prevails over any contrary pro-
visions of Secs. 4221 and 4222, R. S. 1939.  

COSTS: Criminal Law: Costs to be Taxed Only 
When Case Finally Concluded. Under Sec. 4236, R. S. 
1939, costs are to be taxed only when the case has been 
finally terminated.  [***2]  No costs are taxable when 

the case is pending awaiting a new trial after the prior 
conviction had been reversed on appeal.  

COSTS: Criminal Law: Limitations of Actions. 
The Statute of Limitations on claims against the State for 
costs in criminal cases does not commence to run until 
the final determination of the case.   
 
COUNSEL: Floyd R. Gibson, County Counselor, and 
Virgil Yates, Assistant County Counselor, for appellants, 
George S. Montgomery, Fred W. Klaber and Leslie I. 
George, Judges of Jackson County Court and Jackson 
County.  
 
(1) The court erred in giving paragraphs (b) and (c) in 
Declaration of Law numbered I requested by respondent.  
(b) State ex rel. v. Hackman, 302 Mo. 273, 257 S. W. 
457; (c) Joplin v. Jasper County, 161 S. W. (2d) 411.  
(2) The court erred in giving on behalf of Forrest Smith, 
as State Auditor and Roy McKittrick, as Attorney Gen-
eral, Declaration of Law No. 2.  State v. Butts, 159 S. 
W. (2d) 790.  (3) The court erred in refusing to give the 
Declaration of Law requested by these appellants, which 
said declaration was neither lettered nor numbered.  (a) 
The nature of the charge is determined by the pleadings 
and not by the sentence and verdict.  [***3]  State ex 
rel. v. Hackman, 302 Mo. 273, 257 S. W. 457.  (b) Un-
der the facts of the instant case, Jackson County can 
never under any circumstances be liable for any of the 
costs in the James Butts case.  State v. Butts, 159 S. W. 
(2d) 790.  (4) No actual controversy exists between res-
pondent and these appellants and the court had no juris-
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diction over these appellants.  Joplin v. Jasper County, 
169 S. W. (2d) 411.  
 
Roy McKittrick, Attorney General, and William B. Teas-
dale, Assistant Attorney General, for appellant, Forrest 
Smith.  
 
(1) A court reporter is not entitled to costs of a transcript 
of a bill of exceptions in a criminal case on an appeal by 
a person unable to pay the costs, until the case is finally 
decided and determined without right of further appeal.  
Secs. 4222, 4236, 4244, 13344, 13354, R. S. 1939; State 
ex rel. Simms v. Carpenter, 51 Mo. 555; State ex rel. 
Lashley v. Ittner, 292 S. W. 707; State ex rel. Martin v. 
Wofford, 121 Mo. 61, 25 S. W. 851.  (2) The State Au-
ditor is the proper person to decide whether or not fees 
are due a court reporter and the auditor is not bound by 
the certificate of the circuit judge and the prosecuting 
attorney.  State ex rel. v. [***4]  Wilder, 196 Mo. 418; 
Sec. 13026, R. S. 1939; State ex rel. v. Thompson, 41 
Mo. 14.  (3) The law does not require the advancing of 
fees or costs in criminal cases in advance of the final 
determination of the case.  State ex rel. Simms v. Car-
penter, 51 Mo. 555.  (4) The court erred in refusing to 
give Declaration of Law I(b) requested by the appellant, 
Forrest Smith.  State v. Police Commissioners, 14 Mo. 
App. 297; State v. Wright, 194 S. W. 35; State v. Manr-
ing, 58 S. W. (2d) 269; State v. Bode, 113 S. W. (2d) 
805.  (5) Petitioner is not entitled to his costs claimed 
for said transcript in advance of other costs in the case 
unless he can point to a statute authorizing payment of 
same.  State v. Ball, 158 S. W. (2d) 182; Sec. 13354, R. 
S. 1939; State v. Pieski, 248 Mo. 715; State ex rel. 
Simms v. Carpenter, 51 Mo. 555.  Statute of Limitations 
does not run, until the claim against the State has accued.  
Sec. 13038, R. S. 1939.  
 
Fred B. Mertsheimer and John C. Grover for respondent.  
 
(1) This case is properly in this court.  Constitution of 
Missouri, Sec. 12, Art. VI, and Sec. 5, Amendment of 
1884; Cardwell v. Howard, 132 S. W. (2d) 960; St. Louis 
v. Delassus, 205 Mo. 578.  (2)  [***5]  A declaratory 
judgment suit is the proper method to determine the con-
struction of statutes and the powers and duties of go-
vernmental agencies.  Declaratory Judgment Act, Chap. 
6, Art. XIV, R. S. 1939; City of Joplin v. Jasper County, 
161 S. W. (2d) 411.  (3) In a criminal case when the trial 
court is satisfied that the defendant is unable to pay the 
costs of the transcript for appeal, the court may order the 
court reporter to prepare such transcript and the cost of 
such transcript shall be taxed as costs in the case.  Sec. 
13354, R. S. 1939.  (a) In all cases in which the defen-
dant (1) is convicted of a capital offense, (2) and in all 
cases in which the defendant is sentenced to imprison-

ment in the penitentiary, the State shall pay such costs.  
Sec. 4221, R. S. 1939.  (b) In all cases in which the de-
fendant is sentenced to imprisonment in the county jail, 
the county shall pay the costs.  Sec. 4222, R. S. 1939; 
State ex rel. Simms v. Carpenter, 51 Mo. 555.  (c) In all 
capital cases and (2) those in which imprisonment in the 
penitentiary is the sole punishment for the offense, if the 
defendant is acquitted, the State shall pay the costs, and 
(3) in all other cases, if the defendant is [***6]  acquit-
ted, the county shall pay the costs.  Sec. 4223, R. S. 
1939; State ex rel. Timberman v. Hackmann, 257 S. W. 
457; State ex rel. Spurlock v. Holladay, 67 Mo. 299; 
State ex rel. Clarke v. Wilder, 197 Mo. 27; State ex rel. 
Tudor v. Platte County Court, 40 Mo. App. 503.  (4) 
The limitations statute in all such cases on such claims is 
two years.  Sec. 13038, R. S. 1939; State ex rel. Johnson 
v. Draper, 48 Mo. 56.   
 
JUDGES: Leedy, J.  All concur except Gantt, J., ab-
sent.   
 
OPINION BY: LEEDY  
 
OPINION 

 [*738]   [**1039]  This is an appeal by defen-
dants in a proceeding brought under the Declaratory 
Judgments Act to obtain a decree declaratory of the 
rights of plaintiff (respondent) with respect to the taxing 
and payment of an item of criminal costs.  The facts are 
not in dispute, and the case turns on the construction to 
be given certain criminal costs statutes.  The  [**1040]  
parties will be referred to as they were styled in the trial 
court.  

The facts are these: One Butts was convicted in Di-
vision #8 of the Jackson Circuit Court of a capital of-
fense. He was sentenced to the extreme penalty, in ac-
cordance with the verdict, and appealed.  Plaintiff, as the 
official reporter of said court,  [***7]  in obedience to 
an order made under Section 13344, 1 furnished Butts a 
transcript of  [*739]  the testimony for the purposes of 
said appeal.  Division II of this court reversed said con-
viction, and remanded the case for new trial. [State v. 
Butts, 349 Mo. 213, 159 S. W. (2d) 790.] It remains un-
disposed of on docket of the trial court.  
 

1   ". . . Provided, that in criminal cases where 
an appeal is taken or a writ of error obtained by 
the defendant, and it shall appear to the satisfac-
tion of the court that the defendant is unable to 
pay the costs of such transcript for the purpose of 
perfecting the appeal, the court shall order the 
same to be furnished and the court reporter's fees 
for making the same shall be taxed against the 
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state or county as may be proper; . . ." [Sec. 
13344 R. S. '39; Mo. S. A. sec. 13344.] 

The circuit clerk taxed the costs of said transcript 
against the state, and issued a fee bill for said single item.  
It was examined by the prosecuting attorney and judge, 
found to be correct,  [***8]  and certified to the State 
Auditor for payment.  The State Auditor refused to ap-
prove said fee bill, and to draw a warrant for the same for 
the reason said criminal case had not been determined 
within the meaning of Section 4236. 2 The trial court 
held, among other things that the state is liable for said 
transcript fee, and that it became the duty of the auditor, 
upon presentation of the fee bill, to forthwith draw a 
warrant for the payment of the same.  
 

2   "The clerk of the court in which any criminal 
cause shall have been determined or continued 
generally shall, immediately after the adjourn-
ment of the court and before the next succeeding 
term, tax all costs which have accrued in the case; 
and if the state or county shall be liable under the 
provisions of this article for such costs or any part 
thereof, he shall make out and deliver forthwith 
to the prosecuting attorney of said county a com-
plete fee bill, specifying each item of services and 
the fee therefor." [Sec. 4236 R. S. '39; Mo. S. A. 
sec. 4236.] 

 [***9]  "At common law costs as such in a crimi-
nal case were unknown.  As a consequence it is the rule 
as well in criminal as in civil cases that the recovery and 
allowance of costs rests entirely on statutory provisions 
-- that no right to or liability for costs exists in the ab-
sence of statutory authorization.  Such statutes are penal 
in their nature, and are to be strictly construed." [20 C. J. 
S. p. 677.]  

Sections 4221 3 and 4222 4 impose liability for costs 
(except those incurred on the part of defendant) on the 
state or county, respectively, on conviction of an indigent 
defendant under the particular circumstances enumerated 
in said sections.  Where the defendant is acquitted, lia-
bility for costs is imposed under the formula prescribed 
by Section 4223. 5  
 

3   Said section, insofar as pertinent to the 
present inquiry, reads: "In all capital cases in 
which the defendant shall be convicted, and in all 
cases in which the defendant shall be sentenced 
to imprisonment in the penitentiary . . . the state 
shall pay the costs, if the defendant shall be una-
ble to pay them, except costs incurred on behalf 
of defendant. . . ." (Italics ours.) [Sec. 4221 R. S. 
'39; Mo. S. A. sec. 4221.] 

 [***10]  

4   "When the defendant is sentenced to impri-
sonment in the county jail, or to pay a fine, or 
both, and is unable to pay the costs, the county . . 
. shall pay the costs, except such as were incurred 
on the part of the defendant." [Sec. 4222 R. S. 
'39; Mo. S. A. sec. 4222.] 
5   "In all capital cases, and those in which im-
prisonment in the penitentiary is the sole punish-
ment for the offense, if the defendant is acquitted, 
the costs shall be paid by the state; and in all oth-
er trials on indictments or information, if the de-
fendant is acquitted, the costs shall be paid by the 
county in which the indictment was found or in-
formation filed, except when the prosecutor shall 
be adjudged to pay them or it shall be otherwise 
provided by law.  [Sec. 4223 R. S. '39; Mo. S. A. 
sec. 4223.] 

 [*740]  It is not contended that the provision of 
Section 13344, that the "court reporter's fee for making 
the same [transcript] shall be taxed against the state or 
county as may be proper," (Emphasis ours) which is 
found in Chapter 94 in relation to court reporters, autho-
rizes a judgment, as for costs,  [***11]  against either 
the state or county as of the time the order is made.  A 
fair construction requires us to hold that the  [**1041]  
language means said fee is to be taxed as costs, in the 
same manner as other costs are taxed, but with ultimate 
liability for the same on the state or county as may be 
proper under the general statutes in relation to criminal 
costs.  Being thus relegated to the general statutes, it is 
apparent the provision of Section 13344 casting liability 
for such transcript on "the state or county as may be 
proper" cannot be reconciled with Sections 4221 and 
4222, both of which expressly provide that neither the 
state nor county shall pay such costs "as were incurred 
on the part of defendant." Section 13344, being the later 
enacted statute, must be held to have repealed, by neces-
sary implication, the contrary provisions of Sections 
4221 and 4222, to the extent noted.  

This brings us to the primary contention of plaintiff, 
viz.: That notwithstanding Butts' appeal, the judgment of 
conviction and pronouncement of sentence by the trial 
court, "determined" said case, within the meaning of 
Section 4236, supra, so as to render the costs payable, 
and that by virtue [***12]  of Sections 13344 and 4221 
the state is liable therefor, because the conviction was for 
a capital offense. The trial court so held.  

Referring to Section 4236, supra, it will be seen that 
it is the duty of the clerk to tax the costs and issue fee 
bills in criminal cases when the same "shall have been 
determined or continued generally." The verb determine 
"has been variously defined, the three principal senses 
being to ascertain, to bound, and to terminate." [26 C. J. 
S. pp. 1257-1258.] "To put or set an end to; to bring to a 
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close; to terminate." [Webster's International Dict.] In 
Hanchett Bond Co. v. Glore, 208 Mo. App. 169, 232 S. 
W. 159, it was said, "The term 'determination' may 
'properly, and according to legal use as well as according 
to its derivation, signify the coming to an end in any way 
whatever . . . more specifically, the final result of a pro-
ceeding.' 18 C. J. 983." (Italics, the present writer's.) We 
hold the term "determined" was used in Section 4236, in 
the sense of terminated, or brought to an end, finished 
[26 C. J. S. p. 1259] -- and this not merely insofar as the 
trial court might have been presently concerned, but as 
implying a finality.  As thus [***13]  construed, this 
provision harmonizes with the scheme of the statute for 
the certification, allowance and payment of criminal 
costs through the medium of a "complete" fee bill.  Only 
items omitted by oversight or mistake of the clerk may 
be certified in a supplemental bill, for which supplemen-
tal bill the clerk is expressly denied compensation.  
[Section 4244 R. S. '39.] The criminal costs statutes he-
reinabove  [*741]  set out do not contemplate that the 
costs in a particular case shall be paid in part by the 
county, and in part by the state.  It frequently occurs that 
an indigent is convicted of such an offense as to cast the 
costs on the state, and upon retrial, following appeal, or 
the trial court's action in setting the conviction aside, he 
receives punishment which makes the county liable for 

the costs.  This was precisely the situation in State ex 
rel. Simms v. Carpenter et al., 51 Mo. 555, where a sta-
tute substantially like our present Section 4221 was so 
construed.  

Other questions are raised but in view of the disposi-
tion being made of the case they need not be decided, 
except this: The two-year statute of limitations [Section 
13038 R. S. '39, providing, "Persons having [***14]  
claims against the state shall exhibit the same, with the 
evidence in support thereof, to the auditor, to be audited, 
settled and allowed, within two years after such claims 
shall accrue, and not thereafter."] does not begin to run 
against criminal costs taxable against the state until such 
costs shall have accrued; and it is apparent they do not 
accrue, within the meaning of the statute, until the final 
determination of the case.  

As the Butts case stands today, the defendant therein 
has not been convicted so as to make either the state or 
county liable for the costs under Sections 4221 and 4222, 
nor has he been acquitted so as to make Section 4223 
apply.  It follows that the decree must be reversed, and 
the cause remanded with directions to enter a decree in 
conformity with the views herein expressed.  It is so 
ordered.  All concur except Gantt, J., absent.   
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OPINION BY: SEILER  
 
OPINION 

 [*654]  This consolidated case consists of three 
separate appeals from circuit court (juvenile division) 
judgments denying motions that the juvenile court "tax 
as costs" the expenses incurred in psychiatric evaluations 
of juveniles conducted by the Department of Mental 
Health at the order of the courts. The expenses of ex-
amining the seventeen juveniles involved in these cases 
totalled $53,674.72. The issue presented here is whether 
§ 211.161, RSMo 1978 1 calls for the above expenses to 
be taxed as costs to the counties which ordered the ex-
aminations. 

 
1   All statutory references are to RSMo 1978. 

This appeal was originally heard in the [**2]  
Western District of the Court of Appeals, but was trans-
ferred to this court under Mo. Const. art. V, § 10 and 
Rule 83.01 V.A.M.R. because a dissenting judge certi-
fied the majority opinion to be in conflict with State v. 
Williams, 473 S.W.2d 382 (Mo. 1971) in regard to the 
rules of statutory construction. Pursuant to Mo. Const. 
art. V, § 10 we may, and do, treat these cases as though 
here on original appeal. We decide these cases by hold-
ing that § 211.161 does not provide that psychiatric ex-
aminations of juveniles may be taxed as costs. 

Section 211.161 reads in pertinent part as follows: 
  

   "1. The court may cause any child 
within its jurisdiction to be examined by a 
physician, psychiatrist or psychologist 
appointed by the court in order that the 
condition of the child may be given con-
sideration in the disposition of his case. 
The expenses of the examination when 
approved by the court shall be paid by the 
county. 

"2. The services of a state, county or 
municipally maintained hospital, institu-
tion, or psychiatric or health clinic may be 
used for the purpose of this examination 
and treatment." 

 
  


